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BeforeSTEELE, Chief JusticelHOLL AND andJACOBS, Justices.
ORDER

This 29" day of October 2010, upon consideration of theferof the parties
and the record in this case, it appears to thetGloat:

1. Sharon Cash (“Cash”), the plaintiff below, aglsefrom a Superior
Court order granting summary judgment to the dedetslappellees, Sussex
County Senior Services, Inc., d/b/a Cheer and/@eClpartments (“Cheer”), and
East Coast Property Management, Inc. (“East CaasOp appeal, Cash claims
that the trial court erred in holding that there@vao material facts in dispute as to

whether Cheer and East Coast had a legal dutg#tmdhe sidewalk at the location



where she fell. Alternatively, Cash claims tha thal court erred in determining
that the defendants’ policy, of removing snow acel during inclement weather,
did not give rise to liability. We find no errona affirm.

2. The following facts are undisputed. Cheer Apants is a residential
apartment complex located in Georgetown, Delawavinst of its residents are
senior citizens. Cheer owns the apartment comgled, East Coast maintains it.
Both Cheer and East Coast are responsible foriefeanow or ice from the
apartment complex’s parking lot and sidewalks.

3. On February 13, 2007, at around 2:30 p.m., Caslo was a nurse,
went to visit a patient at the apartment compleXds Cash stepped onto the
sidewalk in front of the building, she slipped dal on a sheet of ice. No warning
signs were posted near the sidewalk alerting hédraslippery conditions.

4. On August 25, 2008, Cash brought an actionnagaheer and East
Coast, charging them with failure to exercise reabte care in maintaining the
apartment complex’s sidewalks, which caused hdalto During the course of

litigation, several depositions were taken focusomy two key issues: (i) the

L All parties agree that Cash was a business invite€heer’s property at the time of her fall.



weather conditions on February 13, 2007, and kg defendants’ snow and ice
removal proceduré.

5. On July 31, 2009, the defendants moved for samnpudgment. After
Cash obtained an additional six-month discoveremsion, the Superior Court
granted summary judgment in favor of the defendamsJune 8, 2010. This
appeal followed.

6. On appeal, Cash advances two reasons why thst Ghould reverse
the Superior Court’s grant of summary judgment asjaher. First, Cash claims
that the trial court erred in concluding that thefethdants had no legal duty to
remove the ice on the sidewalk. Second, Cash slémat even if the trial court
correctly ruled that Cheer and East Coast had meexmsting legal duty, they
voluntarily assumed a duty based on their concad, then carried out that duty
unreasonably.

7. This Court reviews a trial court’s grant of suary judgmentle novd’
To succeed on a summary judgment motion, the moparty must establish that

there are no material facts in displitéll evidence must be viewed in the light

2 Sharon Cash, Arlene Littleton (Cheer's ExecutivieeEtor), Kenneth Bock (Cheer's Deputy
Director), Nicole Green (East Coast’s Property Mgrg Gary Harmon (Cheer’s Maintenance
man), and Ronald Ruark (East Coast’'s Maintenance mare deposed.

% Shea v. Matass®18 A.2d 1090, 1093 (Del. 2007).

* Ebersole v. Lowengryti80 A.2d 467, 468-69 (Del. 1962).



most favorable to the non-moving pattyeaning that the Court accepts all the
non-moving party’s version of any disputed factSrom those accepted facts, the
Court must draw all rational inferences that fattoe non-moving party. The
moving party is entitled to judgment as a mattetagf where the facts permit a
reasonable person to draw only one inferénce.

8. Cash first claims that the Superior Court efredoncluding that Cheer
and East Coast had no duty to clear away the icthersidewalk. Cash posits
several possible factual scenarios that (she arguagld permit a jury to find in
her favor. Specifically: (i) the ice had formedchase of re-frozen melted snow
from a previous storm; therefore, the defendantsehduty to remove the ice; (ii)
because the February 13 storm was minor, the dafésndhad a duty to clear away
the ice before the storm was over; (iii) the stdnad stopped; therefore, the

defendants’ duty to remove the ice was triggered;the defendants “created the

> Merrill v. Crothall-American, Ing 606 A.2d 96, 99 (Del. 1992).

®1d. at 99-100. (“The role of a trial court when faaeith a motion for summary judgment is to
identify disputed factual issues whose resolutonacessary to decide the case, but not to decide
such issues. In discharging this function, thercowst view the evidence in the light most
favorable to the non-moving party. This means iit accept as established all undisputed
factual assertions, made by either party, and adbepnon-movant’s version of any disputed
facts. From those accepted facts the court waivdall rational inferences which favor the non-
moving party.”) (internal citations omitted).

1d.

8 Wootten v. Kiger226 A.2d 238, 239 (Del. 1967) (“[W]hen the faparmit reasonable persons
to draw from them but one inference . . . the qoaesbecomes one for decision as a matter of
law.”).



illusion” that the conditions were safe and, theref had a duty to warn Cash of
the ice on the sidewalk; and (v) this case had walusrcumstances that required
the defendants to remove the ice before the stadadke These arguments are next
addressed.

9. Cash first argues that a jury could have fotlvad on February 13, the
ice on the sidewalk formed from snow that had ndeked then re-froze. She
theorizes that snow could have been left over fagpnevious storm on February 6
or 7, which defendants failed properly to removEhat snow, Cash says, could
have melted and re-froze on the sidewalk, therehsiog a new icy condition.
This argument is unsupported by the record. Thexre no precipitation between
February 8, 2007 and February 13, 2007. Nor duhagperiod did Cheer or East
Coast receive any reports of icy conditions, eveough the temperatures had
remained near or below 32° F. Further, on the Hafjore Cash fell, the
temperature reached a high of 44° F, well abovdréezing point of water. Cash
admitted that she did not see any snow or ice awsitked towards the apartment
complex on February 13. Thus, the evidence of rte@oes not support an
inference that the ice patch on which Cash slippad created by snow left over
from a previous storm that melted and then re-froze

10. Cash next contends that a jury could have dotiat because the

February 13 storm was minor, Cheer and East Caakalduty to remove the ice.



Essentially, Cash argues that the trial court iremly applied the “continuous
storm” doctrine set forth ilYoung v. Saroukds In Young,a tenant slipped and fell
on a ramp entrance located in front of her apartm&he tenant sued her landlord,
arguing that the landlord had a duty to keep tingprantrance free and clear from
ice and snow. The court found that on the datihefaccident, there was a large
snowstorm that was ongoing at the time of the tésatcident. The court held
that although a landlord has an affirmative dutykéep the premises safe from
hazards associated with natural accumulations ef and snow, “a business
establishment, landlord, carrier, or other inviter is permitted to await the end of
the storm and a reasonable time thereafter to reno@vand snow from an outdoor
entrance walk, platform, or step.”

11. Cash’s argument must fail. She asserts that thlectvurt should have
considered, fact-intensively, the type, length, emensity of the storm in deciding
whether Young applies. She cites no case law in support of pasition.
Furthermore, in connection with this very storm, previously considered those

factors in Morris v. Theta Vest' a slip-and-fall case arising from the same

® Young v. Sarouko485 A.2d 274, 282 (Del. Super. Ct. 1962).

91d. (citing Reuter v. lowa Trust & Sav. Bark7 N.W.2d 225 (lowa 1953) avialker v. Mem.
Hosp, 45 S.E.2d 898 (Va. 1948)).

112009 WL 693253 (Del. Super. Ct. Mar. 10, 2008f,d 977 A.2d 899 (Table), 2009 WL
2246777 (Del. 2009).



February 13 storm at issue héfe.In Morris, this Court affirmed a grant of
summary judgment in favor of the landowner, holdihgt, as a matter of law, the
landowner acts reasonably in waiting until a st@mads before being required to
clear any entranceéd Here, as irMorris, the trial court did not err in applying the
Youngstandard.

12. Cash next claims that the trial court erredgmanting summary
judgment because a jury could have found thattthrenshad ended, at which point
the defendants had a duty to remove the ice. dlhim fails for lack of a factual
predicate. There is no evidence that the stormelmaéd by the time Cash fell. In
her affidavit, Cash testified that a misty driz4ldl throughout the day, and
continued up to the time of her fall. She repeatiedse statements at her
deposition, testifying that there was a “misty diyzrain” continuing throughout
the day and at the time of her fall. The weatheports, together with the
testimony of Cheer and East Coast employees, turshew that the storm
continued through the day. Only one inferenceearisom those facts—that the
storm had not yet ended at the time Cash fell.

13. Next, Cash claims that the Superior Courtdemegranting summary

judgment because a jury could have found that #ferdlants had created an

2 TheMorris property is located less than fifteen miles awaytthe Cheer apartment complex.

13 Morris, 2009 WL 693253, at *1.



“lllusion” that it was safe to walk in the area, lmoving ice from all of the areas
except from the sidewalk where she fell. Therefaceording to Cash, defendants
had a duty to warn her of the unsafe icy conditio@ash’s claim, however, is not
supported by the record. The deposition testimany/timesheets of Gary Harmon,
Cheer’'s maintenance man, show that he salted tmtnagnt complex on February
13. There is no record evidence that Harmon saitéy certain sections of the
apartment complex, but left other sections untckatie create the “illusion” that
the sidewalk was safe. Cash admitted that shendidsee anyone salting the
apartment complex when she arrived there arour@l218. No evidence supports
Cash’s claim that a jury could infer that the def@mts created an illusion that the
sidewalk was safe by clearing all but the one eaaiif the sidewalks on which she
fell.

14. Cash also argues that her case falls witrerfuhusual circumstances”
exception to the “continuous storm” doctrine afted in Young™ First, she
asserts that the February 13 storm was not a majarmuous intensive storm, as

was the case ifoung Second, she contends that Harmon had createliugien

“Young v. Saroukosl85 A.2d 274, 282 (Del. Super. Ct. 1962) (holdthgt “a business
establishment, landlord, carrier, or other inviter,the absence of unusual circumstances, is
permitted to await the end of the storm and a measle time thereafter to remove ice and snow
from an outdoor entrance walk, platform, or steps.”



that the sidewalk was safe.Third, she urges that because the defendantiypol
was to keep the sidewalk clear of snow and ice, baal a duty to remove the icy
condition. For these reasons, she argues, a aulg dhave found that there were
“unusual circumstances” that required the deferslanttake action before the
storm ended. We disagree. Cash misunderstandsléhef the judge and the jury.
Whether a defendant has a legal duty is a quesfidaw, not fact, and is for the
court to decidé® Cash has not pointed to any case law supporéngdntention
that there were “unusual circumstances” warrantiug exception to the
“continuous storm” doctriné’ or her claim that the rationale for adopting the
“continuous storm” doctrine no longer applies.

15. Moreover, this claim repackages arguments, thatwe previously

concluded, have no merit. As earlier discussad,Gourt has already determined

!> The Youngcourt explained that the rationale behind adoptire continuous storm rule was
because “changing conditions due to the pendingnstender it inexpedient and impracticable
to take earlier effective action, and that ordineaye does not require”it1d.

18 See Handler Corp. v. Tlapech@01 A.2d 737, 748-49 (Del. 2008ee also Pipher v. Parsell
930 A.2d 890, 892 (Del. 2007) (holding that in g@ligence action, “[i]f no duty exists, ‘a trial
court is authorized to grant judgment as a maftéave.”” quoting Fritz v. Yeager790 A.2d 469,

471 (Del. 2002)).

" There does not appear to be any Delaware casedéining “unusual circumstances.” This
Court was only able to locate one case, in Rhotdds where the court found an unusual
exception. In that case, the defendant, a cairrepap, had moved the plaintiff's car from its
original spot and specifically directed the pldinto retrieve her car over the snow and ice-
covered terrain. The Rhode Island Supreme Couldt that because the defendant had created
the risk by moving the plaintiff's car, and had sifieally warned the plaintiff of the dangerous
conditions, the “unusual circumstances” exceptiopliad. See Terry v. Central Auto Radiators,
Inc., 732 A.2d 713, 717-18 (R.l. 1999).



that the severity of the February 13 storm doegmakeYounginapplicable'? and
there is no evidence to support an inference tlaamdn, or any of the defendants,
did anything to create the illusion that the sidbéwaas safe to walk on. Cash’s
claim that her case falls under the “unusual cirstamces” exception iiYoung
fails for lack of record support

16. Lastly, Cash argues that even if Cheer and Easit®aa no legal duty,
they assumed a duty because of their snow remostadypand their having
removed snow and ice during the February 13 stér@ash contends that there
are material facts in dispute as to whether thertkfnts exercised reasonable care
in carrying out that assumed duty. This claimsfai$ a matter of law. Morris v.
Theta Vestwe held that “in the case of a continuing storeasonable condudct
to await the storm’s end. That is true whethercessful or vain efforts to take

some earlier action occurred” Thus, even if the defendants’ policy was to

18 Morris v. Theta Ves2009 WL 693253, at *1 (Del. Super. Ct. Mar. 10, 20@ff'd 977 A.2d
899 (Table), 2009 WL 2246777 (Del. 2009).

19 Cash relies orlandler Corporation v. Tlapech¢®01 A.2d 737 (Del. 2006andFurek v. The
University of Delaware594 A.2d 506 (Del. 1991in support of her position. Neither case,
however, is applicableHandler is limited to determining the allocation of respitilgies for
workplace safety among general contractors anccenbactors.See Handler901 A.2d at 744-
50. Furek is inapplicable because it deals with a universitjability under Restatement
(Second) of Torts § 344 for failure to supervideadernity and its memberd-urek 594 A.2d at
519-23.

202009 WL 693253, at *2 (Del. Super. Ct. Mar. 10020aff'd 977 A.2d 899 (Table), 2009 WL
2246777 (Del. 2009) (“[T]he Court . . . has detered that the final judgment of the Superior

Court should be affirmed on the basis of and fer rdlasons assigned . in its decision dated
March 10, 2009.”).

10



remove snow and ice during a storm, that, withoatandoes not constitute the
voluntary assumption of a legal dify.The absence of a legal duty to remove the
icy conditions renders moot the question of whethey exercised reasonable care.
NOW, THEREFORE, IT IS ORDERED that the judgmentttué Superior
Court isAFFIRMED.
BY THE COURT:

/s/ Jack B. Jacobs
Justice

1 See idt. see alsdKovach v. Brandywine Innkeepers L2001 WL 1198944, at *2 (Del. Super.
Ct. Oct. 1, 2001) (“[L]andowners who attempt toatlsome areas of their property while it is
still snowing should not be penalized for doing sor, should they lose the benefit of being able
to wait out the end of the snowstorm before thewgtntake steps to make their entire premises
reasonably safe from snow and ice.”).
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